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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

SONITPUR 

 

Present: MANASHI NEOG, JMFC, SONITPUR 

    (Date of Judgment: 07.09.2022) 

                                       PR No. 1822/19 

Under Section 279/338/427 of IPC 

    (FIR No.203/18, registered u/s 279/338/427 of IPC at Thelamara P.S.) 

 

 

 

 

 

 

 

 

 

 

 

 

Complainant:    State of Assam 

Represented By:     A.K. SAHANI 

Accused: 1. SULEMAN HUSSAIN  (A1) 

S/O Jamini Sarkar 

Resident of Monujuli,  

Police Station –Dhekiajuli,  

District- Sonitpur, Assam 

 

 

 

 

 

 

Represented By:    L. HAZARIKA 
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Accused Details: 
 

Rank of 
the 
Accused 

Name of 
Accused 

Date of 
Arrest 

Date 
Release 
on Bail 

Offences 
charged 
with 

Whether 
Acquitted 
or 
convicted 

Senten
ce 
Impose
d 

Period of 
Detention 
Undergon
e during 
Trail for 
purpose 
of Sec. 
428 
Cr.P.C. 

A1 Suleman 
Hussain 

- - Section 
279/338/42
7, IPC 

Acquitted NA NA 

 

Date of Offence 28.10.2018 

Date of FIR 13.11.2018 

Date of Charge sheet              29.10.2019 

Date of Framing of Charges 13.02.2020 

Date of commencement of evidence 03.02.2021 

Date on which judgment is reserved 25.08.2022 

Date of Judgment 07.09.2022 

Date of the Sentencing Order, if any NA 
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JUDGMENT 

1. The informant, Raham Ali, lodged an ejahar at Thelamara P.S. 

alleging inter alia that on 28.10.2018 at around 5:30 pm while his 

brother, Mumtaj Ali was on his way from Dhekiajuli to Thelamara in 

his auto bearing registration no. AS12 AC 6375, one TATA Mobile DI 

bearing Registration No. AS12 E 4031 going towards Dhekiajuli side 

being driven at a very high speed hit the auto from behind at N.H.15, 

thereby leaving him and two other passengers inside the auto 

severely injured. The informant has alleged rashness and negligence 

on the part of the accused.  

2. The ejahar was registered as Thelamara P.S. Case No. 203/2018 

under sections 279/338/427, IPC. The police after investigation 

submitted charge sheet against the accused person Suleman Hussain 

under the sections 279/338/427, IPC.  

3. Cognizance was taken against the accused person and summon was 

issued. On appearance of the accused person, copy was furnished to 

him as per section 207 CrPC. The particulars of offences under 

sections 279/338/427, IPC were read over and explained to him to 

which he pleaded not guilty and claimed to be tried.  

4. The prosecution examined 7 (seven) witnesses including the 

informant. After closing of PW, the statement of the accused person 

under section 313, CrPC was recorded. The defence declined to 

adduce any evidence.  

5. Having heard both sides, I have framed the following point for 

determination to adjudicate this case.  
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a. Whether the accused on 28.10.2018 at around 5:30 pm drove his 

vehicle bearing Registration No. AS12 E 4031 at NH 15 in a rash 

and negligent manner and thereby committed an offence 

punishable under section 279, IPC? 

b. Whether the accused about the same date, time and place, 

voluntarily caused grievous hurt to Mumtaj Ali by his rash and 

negligent driving and thereby committed an offence punishable 

under section 338, IPC? 

c. Whether the accused about the same date, time and place, 

voluntarily committed mischief causing loss or damage to the 

brother of the informant, Mumtaj Ali and thereby committed an 

offence punishable under section 427, IPC? 

6. In the instant case, there is a dispute as to whether the accused 

drove his vehicle in a rash and negligent manner; whether the 

injuries sustained by the victim were caused due to the rash and 

negligent driving of the accused and whether the accused had an 

intention to cause damage or wrongful injury to the victim. A close 

perusal of the evidence will throw light on this dispute. 

7. Deposing as PW-1, the informant, Md. Raham Ali, has proved his 

ejahar as Ext-1. However, he was not an eye-witness to the incident. 

PW-1 deposed that he took his injured brother to hospital. He has 

not alleged negligence and rashness on the part of the accused who 

caused the accident. PW-2, Injamul Hoque deposed that he knows 

nothing about the incident. PW-3, Mumtaj Ali who was the victim 

deposed that the vehicle which hit him was being driven in the right 
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path. He deposed that he had sustained grievous injuries in his head, 

ear, hands and legs in the incident. During cross examination PW-3 

stated that at the time of the incident, the alleged vehicle was being 

driven at a very high speed. He stated that his tempo suffered a lot 

of damages in the incident. He denied the suggestion brought in by 

the defence that the incident occurred due to his fault. PW-4, Abdul 

Hussain deposed that the alleged DI vehicle was being driven at a 

high speed at the time of the incident. During cross examination he 

denied the suggestion brought in by the defence that the incident did 

not take place because of the fault of the DI driver. PW-5, Janmoni 

Koch proved the seizure list as Exhibit 2 and his signature as Exhibit 

2(i). He was not an eye witness to the incident. PW-6, Dr. Labanya 

Acharya proved the injury report of the victim Abdul Hussain as 

Exhibit P-3, his signature as Exhibit P-3(i), the injury report of victim 

Sukumar Dutta as Exhibit P-4 and his signature as Exhibit P-4(i). He 

stated that the victims came with a history of alleged Road Traffic 

Accident Abdul Hussain had sustained injury on his right foot and had 

abrasion over his left ankle while Sukumar Dutta had multiple 

abrasions over face and on his left knee. PW-7, Gokul Sonowal, the 

I.O. of the case recounted how he carried on the investigation but he 

did not depose anything incriminating against the accused person. 

PW-7 proved his signature in the seizure list of the alleged Bolero as 

Exhibit 2(iii); the sketch map as Exhibit P-4, his signature as Exhibit 

P-4(i); the seizure list as Exhibit P-5, his signature as Exhibit P-5(i); 
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the chargesheet as Exhibit P-6 and the signature of SI, Mahendra 

Nath as Exhibit P-6(i).  

8. To establish an offence punishable u/S 279, IPC, it must be proved 

that the accused was driving the vehicle on a public road in a rash or 

negligent way, threatening human life or likely to cause harm or 

injury to another person. In the case of 2005 (2) GLT 274 (Kriti 

Singh Vs. State of Assam), it was observed in para 12, 13 and 15 

which reads as follows – In order to find a person guilty under 

Section 279 IPC prosecution is to establish that the accused was 

driving the vehicle in a public way and that he was driving in a rash 

or negligent manner. Similarly, to constitute offence under Section 

304 (A) IPC, the prosecution is to establish the rash or negligent act 

of the accused which was responsible in resulting to death of the 

victim and such act of rash or negligence do not amount to culpable 

homicide. Thus, in order to constitute either of these two offences, 

the proof of rashness or negligence is essential. The term "rash" and 

"negligence" has not been defined in the code and both the words 

are not synonymous. Rashness is an act done in the hope that no 

untoward consequence will ensue though the person is aware of the 

likelihood of such consequence. On the other hand, negligence is 

acting with the awareness that harmful or mischievous consequences 

will follow. If a person does an act with utter indifference of the 

consequence of which he may be conscious, which he hoped may not 

take place, he is said to be rash. Negligence is failure to take that 

precaution, which a reasonable and prudent person is expected to 
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take. Even if an act is found to be negligent, it may not be construed 

to mean as rash in a given case. Culpable rashness is acting with 

consciousness that mischievous consequences are likely to follow 

although the accused hoped, even though he hoped sincerely, that 

consequences might not follow. Criminality lies in not taking the 

precaution to prevent the happening of the consequences in the 

hope that they may not happen. On the other hand, negligence is an 

act done without doing something, which a reasonable man, guided 

upon those considerations, which ordinarily regulate the conduct of 

human affairs, would do, or an act, which a prudent or reasonable 

man would not do in the circumstances attending it. The Apex Court 

in the case of Bhalchandra Vs. State of Maharashtra, reported 

in AIR 1968 SC1319, approving what was said in Straight in 

Empress of India vs. Indu Beg, (1881) ILR 3 ALL 776 held that 

criminal negligence is the gross and culpable neglect or failure to 

exercise that reasonable and proper care and precaution to guard 

against injury either to the public generally or to an individual in 

particular, which having regard to all the circumstances out of which 

the charge has arisen, it was the imperative duty of the accused 

person to have adopted.”  

9. Coming to the case in hand, there is not an iota of evidence 

regarding rashness or negligence of the accused either in the 

statement of the eye witness or other witnesses. Even it is doubtful 

whether the accused was involved in the incident as driver since 

none of the witnesses could roundhead presence of the accused in 
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the occurrence except PW-5, who is a seizure witness. There is no 

categorical evidence to suggest that the incident was caused by the 

rash and negligent driving of the accused as a result of which the 

victim sustained injuries. The prosecution evidence, as it appears has 

failed to implicate the accused person of the charged offence. The 

point for determination is, hence, decided in the negative.  

10. The pre-requisites for an offence under Section 338, I.P.C. are rash 

or negligent act of the accused which endangers human life or 

personal safety of others and causing grievous hurt in consequence 

of such act. In the instant case, it is transparent based on the 

evidence adduced by the Prosecution, more specifically through the 

deposition of PW-3 corroborated by that of PW-1 and PW-6 that the 

incident resulted in grievous hurt to Mumtaj Ali. However, taking cue 

from the holding of this Court in the foregoing point, it comes to the 

fore that the overt act of rashness or negligence, which is the sine 

qua non for an offence under the said section could not be 

established by the prosecution and thus the materials on record 

manifestly do not constitute an offence under the said section. In 

view of the same, this point is decided in negative and again goes in 

favor of the accused. 

11. To hold an accused guilty of Section 427, IPC which is part of S.425, 

IPC, it is necessary to prove that the accused had an intention to 

cause damage or wrongful injury to the public or an individual by an 

accused. The difference in both the sections is the degree of damage 

caused to the aggrieved. However, S.427 is not applicable in the 
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cases where the accused has committed an act without an intention 

to cause or without the knowledge that such action would cause 

damage to the public or any other person. In the case in hand 

though PW-3 deposed that his tempo had suffered damages as a 

result of the incident, the Prosecution however could not prove with 

the help of evidence that there was any intention or knowledge on 

the part of the accused to cause any wrongful damage or loss. In 

view of the same, this point is decided in negative and again goes in 

favor of the accused. 

12. Accordingly, the accused person, Suleman Hussain is acquitted of 

the offence under sections 279/338/427, IPC and set at liberty 

forthwith.  

His bail bonds are extended for a period of 6 (six) months. 

Given in my hand and under the seal of this court on this the 07th day 

of September, 2022.  

 

 

 

 

Typed by Me:         (Manashi Neog) 

                                          Judicial Magistrate First Class, Sonitpur 
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APPENDIX  
 

LIST OF WITNESSES 
  
A. Prosecution: 
 

RANK NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, EXPERT 

WITNESS, MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

PW-1 Raham Ali                         Informant 
PW-2 Injamul Hoque                         Other witness 
PW-3 Mumtaj Ali                         Victim 
PW-4 Abdul Hussain                         Victim 
PW-5 Janmoni Koch   Panch witness 

PW-6 
Labanya 
Acharya 

    Medical witness 

PW-7 Gokul Sonowal   Police witness 

 
B. Defence Witness, if any: NONE 
 
C. Court Witness, if any: NONE 
 

LIST OF EXHIBITS 
 

A.  Prosecution Exhibits : 
 
Sr. No.      Exhibit Number       Description 

1  Exhibit 1 Ejahar 
2  Exhibit 2        Seizure List 

3     Exhibit P-3           Injury Report 
4     Exhibit P-4        Sketch Map 
5     Exhibit P-5        Seizure List   
6     Exhibit P-6          Chargesheet 

 
B. Defence Exhibits: NONE 
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C. Court Exhibits: NONE 
 

D. Material Exhibits: NONE 

 

 

 

 

                                  Manashi Neog 

           JMFC, Sonitpur 


